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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b),?! the
decision to be entered is not revi ewabl e by any other court, and

this opinion shall not be treated as precedent for any other

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.
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case. Respondent determ ned a $5,025 inconme tax deficiency for
petitioner’s 2005 tax year. In part the deficiency was
attributable to the disall owance of three dependency exenptions,
an earned incone credit, and a child tax credit. W consider
whet her respondent’s determination was in error as petitioner
al | eges.

Backgr ound

The parties’ stipulated facts and exhibits are incorporated
by this reference. Petitioner resided in the State of Washi ngton
when his petition was filed. He operated a taxi in Seattle,

Washi ngton, during 2005. In May 2005 petitioner’s sister-in-I|aw,
ni ece, and nephew (relatives) traveled fromEthiopia to
Washi ngton with the intent to reside permanently in this country.
They arrived under a visa, and a green card was issued for
petitioner’s sister-in-law. Before May 2005 petitioner supported
his relatives by sending noney to Ethiopia. Petitioner’s sister-
in-law, niece, and nephew were born in Ethiopia in 1964, 1993,
and 1996, respectively. Each applied for and received a U S
Soci al Security nunber, which petitioner reported on his return
in connection with his claimthat they were his dependents and/or
in connection with claimng tax credits.

Begi nni ng June 1 through Decenber 31, 2005, petitioner
rented an apartnment in which he and his relatives resided.

Al though his relatives applied for assistance fromthe Washi ngton
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State Departnent of Social and Health Services, it does not
appear that any relief was granted during 2005. Petitioner

provi ded nost of his relatives support, including their shelter,
food, clothing, educational, and nedical expenses. Petitioner’s
sister-in-law entered a programto |l earn English, and his niece
and nephew attended public schools in the Seattl e/ Tacoma,

Washi ngton, school districts. 1In the niece’s and nephew s

of ficial school records, petitioner and his sister-in-law were
shown as the children’ s “parent/guardi an”

Di scussi on

Petitioner clained dependency exenptions for his three
rel atives, earned inconme credits, and child credits, all of which
respondent disallowed. The question of whether petitioner was
entitled to the exenptions and credits is governed by the status
of his relatives; i.e., whether they were qualified dependents.
For 2005, section 151(c) provides for dependency exenptions for
dependents, as defined in section 152. Section 152(a) defines a
dependent as either a qualifying child or a qualifying relative.?

In order for petitioner’s sister-in-law, nephew, and niece
to be qualifying relatives, they each nust: (1) Have a Soci al

Security or tax identification nunber that was reported on the

2 The Working Fam lies Tax Relief Act of 2004, Pub. L. 108-
311, sec. 201, 118 Stat. 1169, provided for a generally unified
definition of a “qualifying child” for purposes of the exenption
and the credits under consideration in this case.
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Form 1040, U.S. Individual Income Tax Return, sec. 151(e); (2) be
a citizen or resident of the United States or a country
contiguous to the United States, sec. 152(b)(3); (3) not have
filed a joint return with a spouse, sec. 152(b)(2); (4) neet a
rel ati onship and support test; and (5) have the sanme princi pal

pl ace of abode for nore than one-half of the year for the
chi | dren.

Respondent conceded that all three relatives neet the first
and third tests, in that they obtained Social Security nunbers
that were reported on petitioner’s Form 1040 for 2005 and because
none of the relatives filed tax returns for 2005. Respondent
contends that they did not neet the other requirenents to be
qualifying relatives. Respondent’s contention is based on the
argunent that petitioner did not show that his relatives net the
other tests.® 1In particular, respondent argued that the
relatives did not intend to remain in the United States and that
they, in fact, left this country during January 2006.

Conversely, petitioner’s evidence shows that the three relatives
cane to this country with the intent to remain. H's sister-in-

| aw began classes to | earn English, and the niece and nephew were
enrolled in public school. |In addition, the reason for the

relatives’ return to Ethiopia in January 2006 was the death of

3 There is no question in this case about the burden of
proof or production.
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petitioner’s brother, who was the husband and/or father of the
relatives. Petitioner’s evidence establishes that the relatives
were residents of the United States.

Regar di ng whet her petitioner’s relatives were within the
categories that would nake them qualifying relatives for purposes
of the statute, the record supports our finding that these
i ndi vidual s were petitioner’s sister-in-law, niece, and nephew,
all of whomneet the relationship tests of section 152. Further,
the record supports our finding that petitioner provided nore
t han one-half of his sister-in-law s support and that his niece
and nephew di d not provide over one-half of their own support.

Finally, the record supports our finding that petitioner’s
ni ece and nephew lived with himfor nore than one-half of the
t axabl e year, see sec. 152(c)(1)(B), and were both under age 19,
see sec. 152(c)(3)(A).

Al though petitioner’s sister-in-law net the tests* for being
a qualified relative (as opposed to a qualified child), she nust
al so have gross incone of |less than $3,200. See sec. 151(d).
Accordingly, we hold that petitioner is entitled to claimhis
sister-in-law as his dependent for the 2005 tax year.

Petitioner’s niece and nephew neet all the tests and are
qualified children for purposes of the dependency exenption,

earned incone credit, and child tax credit, and we so hol d.

4 She is a qualified relative under sec. 152(d)(2)(G.



To reflect the foregoing,

Deci sion will be entered

for petitioner.




